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Arising out of Order-In-Original No ._24/AC/D/2015/UKG_Dated: 29/03/2016 issued
by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

3741raii/,far2l #r Gr var Tar (Name & Address of the Appellant/Respondent)

M/s l~ndeavour Instrument Pvt. Ltd.
at znf@ z 3r4 3er 3rias 3cqara mar k a a s 3near a 4 znfefa #rt

6@N -a-rcr qr 3/f@)art st 3r4 zr uataru 37aG Tara raT & ].:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

I

gra auctarur 377lac :
.:,

Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@) zfe m RR if #marsa zfma fat isra zn 3car arr ± nr fas#t
aisrar aasisrama snmi ii, zn fa#sisrar zm sisrark as f@frma
# a fatsisraatm fr 4fur h alur { r]. .::,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhµtan, without payment of
duty.

3ffcr,~ c#t" \1~ ~ w :r@l'1 a fg wit sq@h #fe mt at ·{& 3ITT ~-~ "GfT ~
arr gi frm garf@a rgai,311fu;r. c5 aRT tJTfur cIT ~- "CR ·m mcf if fcrro~ (.:f.2) 1998
'cTRT 109 aRT~- fcl,q- ~ "ITTI

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final .
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

tasari yea (r8Ga) Prra81, 2oo1 fm 9 a siaf faff&e ua in zy-s it ufii
if, ~ ~ c5 m=a- 3001 ~ -~ xr cfR -"l'.JRf aft qr-3mgr g srft sr#gr at crr-crr
#fit a arr fr 3n4a fanunr a1fl Ur# Tr Will ~- cJTT !jM~M ~ ~ 'cTRT 35-~ if
feiffa#t rrar #rd er el3--6 'qTcrfA" c#t"_ "ITTa" 'BT ft afeg

The above application shall be· made in duplicate in Form No. EA-8 as specified under Q
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which · · •
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, underMajor Head of Account.

(2) Rf@aura3a ar usi vivaa y car sq?t m '1ffif qj1=f m mm 200 / - m :r@l'1
#t ug 3ii ii vicara g ala a snar it "ITT 1000 /- c#t" ffi~ c#t" ~ I

! . . .

The revisioff application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · ·

ftr yen, #4hrair yea v hara3fl4trman[@raora ,f arfta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

. (1) tr wnrr res arf@fr, 1944-t 'cTRT 35-€Tl"/35-~3irif­
Under Sectidn 35B/ 35E of CEA, 1944 an appeal lies to:-

(a) affaar qceaia a iift ira v4tar zrc5, shr nar ye gi hara sr@ta nrznf@rawi
c#t" fflN~~~ .:f. 3. 3TR. • gm, { fecal atg#

0

(a)

(b)

(2)

the special'tiench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt!Jram, New Delhi-1 in all matters relating to classification valuation and .

. i . ' . .· ' '
\'lc/df&!Rstct ~ 2 (1) cl) if~~ c5 ~ c#t" 3lifrc;r, 3rcfu;rr # matr zgc, kl
near ye vi hara a4tr nrnf@raw1 (Rrezc) 6t 4fa 2ftr 9)feat, 3164-Jctlfllc{ if sit-2o,
}eaa srRqz q4lug, i#avT, 3al«7al--380016. .

To the west: regional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ha sn«er zyea (r#ta) fr1a6), zoo« at err s sifa uua zg3 ii fffR fag 31II
arfl#ti =nrnrf@avj; at +{ r@ fasrft fag ·g snar t.ar ufji fa uei snrgeg
nit, err # niir sit «mrat re gs ow s «re zn wsni am # st «rg «ooo/- v6@$@tis33»Rx,
st#ti usr sTr zca # arr, ns at mr sita·mar ·rif sq;s cars a so earsr.sf ff.<,,M
6T; so0oo/-haft 3hf1lust su zyca at air, ans 6t ir sit anna rzar uif sf; so: ' \?76
~ m~~- % cfITT~-10000/-m~ "ITTTff I c#t" m~ xfG-tx-c1x c5 .:rr=r ~} ;,'--. , · /

- \ l, • )
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. ~'@1!¥e1 ~~ cfi xijq iir at '1fl<T I 'tf6 ~ '3"ff x-Q.TFf ~ fa,ft fr rd~a ea # a #
-wm "c/7T "ITT '1f"ITT ~m~ c&1" tl'ro ~-Q:fc'I' t I

The appeal to the Appellate Tribunal sball be filed in: quadruplicate .in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall. be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(4)

(3) zuf@ sr srr#gra{ pr sm?iiamar tr & it rt qr ilr # fry4t "c/7T :r@Ff·~
ii1J" fan arr if; <aa .# std g; sf fa far udt arfaafg zrnRerf srfl4tu
znznTf@raour l ya arfla ur a4al t ya sat fur uiar.&]
In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

arnraa gr«cal 3ff@e)Ru 1gzo zqmr visit@er #t srqR-1 a siafa ferfRa ft;3ra arr mr4ea UT
pc mat zreniftf ffztr If@rant #sr2 tr@a 6tysf q ~.6.50 tM- cj,) ...ql<llclll ~
fease an 3tr arf;1

0
(5)

One copy of application or O.i.O. as the case may be, and the _order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under scheduled.-f item·
of the court fee Act, 1975 .as amended.

~ 31N~ lWlC1T cm-~·ffi er@ ·frml:rr c&)- 3it sft mfr anaffa far urr % "GIT ft~.
iz qrai ggsa vi ara ar4#kn nruf@rawi (aruffaf) frn:r:l, 1982 ~ ~ t I ·

0

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 198i.

(6) ft zycan, #fa sn« zyc yi ata arf#ta mrznfra»vr (free), uf ar@al # in lf
~;aj"Jr.(Demand)~ -e;s(Penalty) "c/7T io%~;;ra:rr 91{'1T.~'&I~.~~9f<FIT10~ ·
~ % l(Se~tion 35 F of the Central Excise Act, 1944, Section 83 & Sectio~ 86 of the Finance Act,
1994)

a.4rzr3n era3itaraa3iaiia, gnf@a star "aacrRtzia"Duty Demanded) ­
!· · ·

(i) (SJction)m 11Dha feuiRa inf@r;
(ii) fw,:rr~~~~'{Jffi;
(iii) her&±z3fezraia fear 64asr2rfr.

> rqasirar4ta' ist q4arm#stamri, ar4tr' a1Rsahfpf sraamfrzrr.
For an appeal to be filed 9efore theGESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited._lt may·be· n·oted that the.

· pre..,deposit is a mandatory condition [for filing appeal before CESTAT.· (Section 35 c ·(2A)
and 35 F of the: Central ExciseAct; ·1944, Section 83 & Section 86 of the Finance .Act, 1994) . .

Under Central Excise andiService Tax,· "Duty demanded" shallinclude:
. (i) . . .• amount determined under Section 11 D; .

(ii) amount oferroneous Ce'.nvat Credit taken;
(iii) amount payable u_nder Rule 6 of the Cenvat Credit Rules.

. . . . .

In view of above,. an appeal agai~st this order shall lie bef?re Jhe Tribunal .off payment of 10%­
of the duty demanded Where dutY! or dµty an.d penalty are m dispute, or pena!!Y,=Wh~re penalty

I
. d t " .,,._.<, ~ ../~;,a one 1s m 1spu e. · ! ,r/ - ···.~ER i~r-;,,: c;v ,

.-12$%A\
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gr wcaaf ,sr 3rar Au arr ifraur #war szi ercnm ~TtKl'i m q0s tact,faa ~ m ~ fclnQ'

·'3Jlr ~TtKl'i t- 10% 3to@1af lR' sit srzi 4saa avs faa1fa pt t1ol' q0s t- 1 Oo/o 3mdlof lR' cfii" m~ ~I .
.:, ..:, . • . • • • • I l . . .:, . . - .
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ORDER INV APPEAL

The subject appeal is filed by M/s Endeavour Instrument Pvt. Ltd.45/3 &Plot

No.11/B, Changodar Ind. Estate, Opp.Bus Stop, Changodar, ta- Sanand, Dist­

Ahmedabad.(hereinafter referred to as the "appellant"), against OIO

No.24/AC/D/2015/UKG dated 29.03.2016 (hereinafter referred to as 'the impugned

order), passed by the Asstt. Commissioner, Central Excise, div-IV,Ahmedabad-II
(hereinafter referred to as the 'the adjudicating authority'). The appellant is engaged in
the manufacture of weigh scale falling under Chapter 84 of the Central Excise Tariff Act, 1985.

They are availing CENVAT Credit under Cenvat Credit Rules, 2004.

2. The facts of the case in brief are that during the course of audit, it was noticed

that, the appellant is a registered "Input Service Distributor" having Corporate head
office at 4h floor, Mohini-II,B/H Sakar-I, Ashram Road, Ahmedabad, and availed

cenvat credit of input services i.e. CHA Service, Courier Service, Telephone Service etc.
amounting to Rs.359637/-on the basis of invoices in the name of its Corporate Office.
The appellant is also engaged in trading activities, and distributed the credit to their

manufacturing plant under their own invoices. Thus, the ISD has not distributed
cenvat credit as per rule 7 & rule 9 of the Cenvat Credit Rules 2004. Therefore, SCN

was issued for recovery of credit, with interest and Penalty. The same was decided vide
the impugned order, duty was confirmed with interest and penalty.

3. Being aggrieved with the impugned order, the appellant filed the instant appeal on
the following grounds:

[i] There is no dispute that said Cenvat Credit was available to the appellant's head

office, and therefore the cenvat credit of input services availed by the appellant's unit
is correct. The service tax has actually been suffered by the appellant on various input
services .there is no pre-condition under rule 9 of the Cenvat Credit Rules 2004 that
an input service must be received in the factory where the credit was taken.

[ii] When the cenvat credit in question is not denied to the appellants as an entity
availing taxable input services, the controversy to deny utilisation of cenvat credit by
head office or the factory of the appellant is illegal and unjustified; in the instant case
ISD registration is obtained by its head office from where cenavt credit is distributed
to their factory.

[iii] The restrictions contained in rule 9 and rule 9[6] of the Cenvat Credit Rules'2004
would NOT be applicable in the instant case because rule 7 is the specific provision for
distribution of credit by an ISD and none of the conditions of rule 7 is violated. That

the appellant had suppressed the facts from the department, the documents were
available for scrutiny and inspection of Range Ofcers. all details about service taxas@7,TR
well as excise duty payments were duly reflected m the appellants books of accou_,;/iv· f'f~{~\

1,,@...g
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2 and thus there is no suppression about payment made by the. appellant in the instant

case, recovery of interest is liable to be set aside.

They relied upon the Case laws of 1. Doshion Ltd. V. CCE Ahmedabad reported in
2013 (288) ELT 291 (Tri.Ahmd.) 2. Precision Wire India Ltd.

2013[3l]STR62[TRI.AHMD] 3.2015[322]ELT198[BOM] Sunrise Zink Ltd.

4. Personal Hearing was held on 16.05.2017, which was attended by Shri Vipul

Khandar, FCA, on behalf of the appellant. I have carefully gone through the CN, OIO

concerned, and submissions made by the appellant in their written GOA. The issues

to be decided in this appeal are;

I. Whether the ISD engaged in trading activities can distribute the full amount of
service tax credit to their factory. II. Whether, the credit is admissible in terms of

definition of ISD under rule 2(m) of the CER 2002 and under rule 7 of the Service Tax

Rules'1994.

5. I find that, the alleged cenvat credit pertains to the period 2014-15. The

appellant is also engaged in trading activities, and the services on which they have

availed service tax credit were invoiced to head office and deliberately acted to avail
the said full amount of credit at their factory, and utilization thereon has resulted in

0 contravention of the provisions of rule 7, and 9 of the Cenvat Credit Rules 2004. I find

that, as per rule 2(m) of the Cenvat Credit Rules 2004;
"input service distributor" means an office of the manufacturer or producer of final

products or provider of output service, which receives invoices issued under rule 4A of
the Service Tax Rule, 1994 towards purchase of input services and issues invoice, bill

or, as the case may be, challan for the purposes of distributing the credit of service tax
paid on the said services to such manufacturer orproducer orprovider, as the case may

be;.
6. Further, Rule 9(6) of the Cenvat Credit Rules'2004 specifies that;
"the manufacturer of the final products or the provider of the output service shall
maintain proper records for the receipt and consumption of the input services in which

the relevant information regarding the value, tax paid, CENVAT credit taken and
Q utilised, the person from whom the input service has been procured is recorded and the

burden of proof regarding the admissibility of the cenvat credit shall lie upon the

manufacturer orprovider ofoutput service taking such credit".

7. Further, the Rule 7-Manner of distribution of credit by input service distributor

is reproduced below:

The input service distributor may distribute the Cenvat credit in respect of the service tax
paid on the input service to its manufacturing units or units providing output service,

subject to thefollowing condition, namely :­

(a) the credit distributed against a document referred to in rule 9 does not exceed the
amount ofservice tpx paid thereon; or (b) credit ofservice tax attributable to service use
in a unit exclusively engaged in manufacture of exempted goods or providing of

exempted services shall not be distributed.
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8. Para 2.3 of the Circular No.97/2007-ST dated 23.08.2007 reads as under:-"2.3.
An 'input service distributor' is an office An input service distributor is required
(under Section 69 ofthe Act, read with Notification No. 26/2005-S. T.) to take a separate
registration."

9. The combined reading of the above Rules and the Circular dated 23-8-2007

clearly shows that there are two restrictions regarding the distribution of the cenvat
credit. The first restriction is that the credit should not exceed the amount of Service

Tax paid. The second restriction is that the credit should not be attributable to

services used in manufacture of exempted goods or providing of exempted services. I

also find that, the appellant is engaged in trading activities, and distributed full

amount of credit to their manufacturing plant under their invoices. Thus, the

appellant has violated provisions of rule 7 & rule 9 of the Cenvat Credit Rules 2004. In
this case I find that, the distribution of the total amount of Service Tax credit made in
respect of the appellant unit was not found correct on the grounds that the services
were also used in trading activities by the head office of the appellant.

10. In view of above findings, I remand the matter back to original authority to O
verify and ascertain the service tax credit admissible to the appellant, and decide
the case afresh after allowing the opportunity of P.H. to the appellant within 30
days.

11. 341a zarr a# Rr a 3r4cl a fGazrr 3qi#a at# faur srar km

11. The appeal filed by the appellant stand disposed off in above terms.

z;"
[K.K.Parmar ) ·

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post AD.
M/ s. Endeavour Instrument Pvt. Ltd.

45/3 & Plot No.11/B, Changodar Ind. Estate,
Changodar, Ta- Sanand,
Dist-Ahmedabad.

Copy to:

0

1. The Chief Commissioner, Central Excise, Ahmedabad.

6. PA file.

The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II.
Guard file.

2. The Commissioner, Central Excise, Ahmedabad-II.

3 The Asstt.Commissioner,Central Excise, Division-IV, Ahmedabad-II
4.


