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Arising out of Order-In-Original No .__24/AC/D/2015/UKG_Dated: 29/03/2016 issued
by: Assistant Commissioner Central Excise (Div-1V), Ahmedabad-II
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the gppropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse .
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(©) ln case of good ; exported outside India export to Nepal or Bhutan without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excnse duty on ﬂnal.

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appomted under Sec. 109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form- No. EA—8 as specmed under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Sectlon
35-EE of CEA, 1944, under Major Head of Account. :

@) ﬁﬁmmﬁm%wmwwwammnumﬁmwﬁmz‘ra‘rmmo/ Tﬁﬂ'ﬂ?ﬁﬂ
ﬁmaﬁ‘\fﬁlﬂﬁwﬂtqvﬂqa?emsl@lwldlﬁlﬁ‘rlooo/ B B A B Y |

The revision: appllcatlon shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or'less and Rs.1,000/- where- the amount. lnvolved is more
than Rupees One Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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' Under Section 35B/ 35E of: CEA 1944 an appeal lies to :-
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(a) the speCIal bench of Custom,. Excise & Service Tax Appellate Tnbunal of West Block
No.2, R.K. Puram New Delhl 1"in all matters relating to classmcatlon valuatlon and.
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(b) To the west regional bench of Customs, Excise & Service -T ax Appellate Tribunal

' (CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380
~016. in case of appeals otherthan as mentioned in para-Z(l) (a)above.
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The appeal to the Appellate Trlbunal shall be filed in: quadruplicate in form EA-3 as
prescribped under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank drait in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. o
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In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the:aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excnsmg Rs. 1 lacs fee of Rs.100/- for each.’
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One copy of apphcatlon or O. l O. as the case may be, and the order of the adJournment _
authority shall a court fee stamp of Rs.6.50 paise as prescrlbed under scheduled-l item’
of the court fee Act, 1975 as amended.
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Attention in lnvrted o the rules covenng these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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JqT “%‘ I(Sectlon '35 F of the ‘Central Excrse Act 1944 Sectlon 83 & Sectron 86 of the Finance Act,
1994) .
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For an appeal to be flled before the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commnssnoner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Exmse Act; 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and! Service Tax; “Duty demanded” shall mclude
() . amount determined under Section 11 D;
(ii) - amount of erroneous Cenvat Credit taken; -
(i) amount payable under Rule 6 of the Cenvat Credrt Rules
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In view of above an appeal agamst thls order shall lie before the Trrbunal on payment of 10%5
of the duty demanded where duty or duty and penalty are in dispute, or penalty,,where penalty

alone is in dispute.” ! , /
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ORDER IN APPEAL

The subject appeal is filed by M/s Endeavour Instrument Pvt. Ltd.45/3 &Plot
No.11/B, Changodar Ind. Estate, Opp.Bus Stop, Changodar, ta- Sanand, Dist-
Ahmedabad. (hereinafter  referred to as the “appellant’), against OIO
No.24/AC/D/2015/UKG dated 29.03.2016 (hereinafter referred to as ‘the impugned
order), passed by the Asstt. Commissioner, Central Excise, div-IV,Ahmedabad-II
(hereinafter referred to as the ‘the adjudicating authority). The appellant is engaged in
the manufacture of weigh scale falling under Chapter 84 of the Central Excise Tariff Act,1985.
They are availing CENVAT Credit under Cenvat Credit Rules, 2004.

2.  The facts of the case in brief are that during the course of audit, it was noticed
that, the appellant is a registered “Input Service Distributor” having Corporate head
office at 4t floor, Mohini-I[,B/H Sakar-I, Ashram Road, Ahmedabad, and availed
cenvat creciit of input services i.e. CHA Service, Courier Service, Telephone Service etc.
amounting to Rs.359637/-on the basis of invoices in the name of its Corporate Office.
The appellant is also engaged in trading activities, and distributed the credit to their
manufacturing plant under their own invoices. Thus, the ISD has not distributed
cenvat credit as per rule 7 & rule 9 of the Cenvat Credit Rules 2004. Therefore, SCN
was issued for recovery of credit, with interest and Penalty. The same was decided vide

the impugned order, duty was confirmed with interest and penalty.

3. Being aggrieved with the impugned order, the appellant filed the instant appeal on
the following grounds:

[i] There is no dispute that said Cenvat Credit was available to the appellant’s head
office, and therefore the cenvat credit of input services availed by the appellant’s unit
is correct. The service tax has actually been suffered by the appellant on various input
services .there is no pre-condition under rule 9 of the Cenvat Credit Rules 2004 that

an input service must be received in the factory where the credit was taken.

[ii] When the cenvat crédit in question is not denied to the appellants as an entity
availing taxable input services, the controversy to deny utilisation of cenvat credit by
head office or the factory of the appellant is illegal and unjustified; in the instant case
ISD registration is obtained by its head office from where cenavt credit is distributed

to their factory.

[iii] The restrictions contained in rule 9 and rule 9]6] of the Cenvat Credit Rules'2004
would NOT be applicable in the instant case because rule 7 is the specific provision for

distribution of credit by an ISD and none of the conditions of rule 7 is violated. That

the appellant had suppressed the facts from the department, the documents were

”»
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and thus there is no suppression about payment made by the appellant in the instant

&ase, recovery of interest is liable to be set aside.

They relied upon the Case laws of 1. Doshion Ltd. V. CCE Ahmedabad reported in
2013 (288) ELT 291 (Tri.Ahmd.) 2. Precision Wire India  Ltd.
2013[31]STR62[TRI.AHMD] 3.2015[322]ELT198[BOM] Sunrise Zink Ltd.

4, Personal Hearing was held on 16.05.2017, which was attended by Shri Vipul
Khandar, FCA, on behalf of the appellant. I have carefully gone through the SCN, OIO
concerned, and submissions made by the appellant in their written GOA. The issues

to be decided in this appeal are;

I. Whether the ISD engaged in trading activities can distribute the full amount of
service tax credit to their factory. II. Whether, the credit is admissible in terms of
definition of ISD under rule 2(m) of the CER 2002 and under rule 7 of the Service Tax
Rules'1994.

S. I find that, the alleged cenvat credit pertains to the period 20 14—15.. The
appellant is also engaged in trading activities, and the services on which they have
availed service tax credit were invoiced to head office and deliberately acted to avail
the said full amount of credit at their factory, and utilization thereon has resulted in
Ocontravention of the provisions of rule 7, and 9 of the Cenvat Credit Rules 2004. I find
that, as per rule 2(m) of the Cenvat Credit Rules 2004; .
“input service distributor” means an office of the manufacturer or producer of final
products or provider of output service, which receives invoices issued under rule 4A of
the Service Tax Rule, 1994 towards purchase of input services and issues invoice, bill
or, as the cdse may be, challan for the purposes of distributing the credit of service tax
paid on the said services to such manufacturer or producer or provider, as the case may
be;. _
6. Further, Rule 9(6) of the Cenvat Credit Rules'2004 specifies that;
“the manufacturer of the final products or the provider of the output service shall
maintain proper records for the receipt and consumption of the input services in which
the relevant information regarding the value, tax paid, CEN VAT credit taken and v
utilised, the person from whom the input service has been procured is recorded and the
~ burden of proof regarding the admissibility of the cenvat credit shall lie upon the

manufacturer or provider of output service taking such credit”.

7. Further, the Rule 7 - Manner of distribution of credit by input service distributor

is reproduced below:

The input service distributor may distribute the Cenvat credit in respect of the service tax
paid on the input service to its manufacturing units or units providing output service,
subject to the following conqlition, namely :- '

(a) the credit distributed against a document referred to in rule 9 does not exceed the
amount of service tax paid thereon; or (b) credit of service tax attributable to service use
in a unit exclusively engaged in manufacture of exempted goods or providing of

exempted services shall not be distributed.
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8. Para 2.3 of the Circular No.97/2007-ST dated 23.08.2007 reads as under:-"2.3.
An 'input service distributor' is an office ....... An input service distributor is required

(under Section 69 of the Act, read with Notification No. 26/2005-S.T.) to take a separate

registration.”

9. The combined reading of the above Rules and the Circular dated 23-8-2007
clearly shows that there are two restrictions regarding the distribution of the cenvat
credit. The first restriction is that the credit should not exceed the amount of Service
Tax paid. The second restriction is that the credit should not be attributable to
services used in manufacture of exempted goods or providing of exempted services. I
also find that, the appellant is engaged in trading activities, and distributed full
amount of credit to their manufacturing plant under their invoices. Thus, the
appellant has violated provisions of rule 7 & rule 9 of the Cenvat Credit Rules 2004. In
this case I find that, the distribution of the total amount of Service Tax credit made in
respect of the appellant unit was not found correct on the grounds that the services

were also used in trading activities by the head office of the appellant.

10. In view of above findings, I remand the matter back to original authority to
verify and ascertain the service tax credit admissible to the appellant, and decide
the case afresh after allowing the opportunity of P.H. to the appellant within 30
days.
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11. The appeal filed by the appellant stand disposed off in above terms. A\ X VV‘/)

—

(3T 2FR)
AT (3T )

Attested /

[K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post AD.

M/s. Endeavour Instrument Pvt. Ltd.
45/3 & Plot No.11/B, Changodar Ind. Estate,
Changodar, Ta- Sanand,
Dist-Ahmedabad.

Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3 The Asstt.Commissioner,Central Excise, Division-IV, Ahmedabad-II

4. The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II. o

\/S. Guard file.

6. PA file.

%




